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CIVIL AND CRIMINAL PROCEDURES
Civil and criminal procedures are important because they define the logical steps that are followed in investigations and civil and criminal litigation
· Criminal – 

· Police involved in the investigation and arrest of suspect
· Two parties in litigation
· Prosecutor – 

· Defendant – 
· Civil – 

· Police are not generally involved in the investigation and no one is arrested
· Two parties in litigation
· Plaintiff – 
· Defendant – 
· A very common time that forensic accountants are used in civil cases is during divorce cases


· Also used to compute economic damages and lost profits

SOURCE OF LAW FOR CRIMINAL PROSECUTION
1. Criminal Statutes
· Laws that are written down and are enacted by federal, state, and local legislators
· Federal = United States Code
· 18 U.S.C. § 96 – Racketeer Influenced and Corrupt Organizations Act (RICO)




· 15 U.S.C. § 78dd – Foreign Corrupt Practices Act of 1977
· Passed to forbid bribery payments to foreign officials for the purpose of obtaining or retaining business
· Applies to publicly traded companies



· Sarbanes-Oxley Act of 2002
· Passed in response to corporate scandals
· Goal was to restore confidence in financial statements
· Corporate officers are personally responsible for their company’s financial statements


· 18 U.S.C. 1030 – Computer Fraud and Abuse Act
· Makes it a crime to access a computer without authorization




2. Common Law
· Crimes derived from old English law, not from a statute
· Larceny – intentionally and permanently taking another’s property for yourself
· Embezzlement – person first has lawful possession or control over someone’s property and then wrongfully converts to his own use
· Fraud – intentional and material misrepresentation of one or more material facts within the intent of taking property from a victim

CRIMINAL INVESTIGATION
Federal level – 
State Level – 
Forensic accountant can become involved in a financial crime investigation
· Working papers should involve facts only, not opinions
· Has an obligation to comply with applicable laws and regulations
· Must act ethically
· Preservation of evidence should be given high priority

· Chain of custody (who has possession of the evidence) should be carefully recorded


· Once evidence of a crime has been found, the forensic accountant reports to the authorities
· Authorities usually have considerably stronger investigative powers
· Subpoena – access personal bank account, phone, and credit card records (takes time)
· Search warrant – can be used to immediately seize evidence in the personal possession of a suspect


· Police can always search a person or a person’s things if they have consent


Forensic Accountants can also be involved in the discovery phase 
· Discovery is the exchange of information between the parties 





COURTS
· Separate courts for state and federal systems
· Between 94-97% of criminal cases end with a plea deal 
· Three levels of courts
1. Trial court – where the facts are presented and decided by a judge or jury
· Prosecutor must prove defendant is guilty “beyond a reasonable doubt”


· Forensic accountant could be called as a witness
· Rules of evidence apply – controls what type of evidence the jury can hear
· Only relevant evidence can be introduced – 

· Witnesses can only testify to things that they personally know 
2. Appellate Court – if the defendant loses at the trial level it can appeal to judges on the appellate court to overturn ruling at trial court

3. Supreme Court – highest level in the state and federal
· U.S. Supreme Court is very selective on types of cases it will hear
· State Supreme Courts still get to choose which cases they hear but they’re less selective than U.S. Supreme Court

FORENSIC ACCOUNTING
Forensic Accounting – application of investigative and analytical skills for the purpose of resolving financial issues in a manner that meets standards required by courts of law
Forensic accountant – applies special skills in accounting, auditing, finance, quantitative methods, certain areas of the law, research, and investigative skills to collect, analyze, and evaluate evidential matter and to interpret and communicate findings
American Institute of Certified Public Accountants (AICPA) classifies forensic accounting into two categories:
1. Investigative services that may or may not lead to courtroom testimony

2. Litigation services that recognize the role of the accountant as an expert, consultant, or other role

Types of activities included in forensic accounting
Fraud examination
Fraud – result of misleading, intentional actions or inaction to gain an advantage


Services related to purchases of businesses – mergers and acquisitions
Valuation of divorce assets
Determination of dollar value of damages to business property
Dispute resolution
Calculation of lost profits and damages in commercial litigation
Famous Forensic Accounting Cases
1. Al Capone’s Tax Evasion 
2. Enron
3. Bernie Madoff

Knowledge and skills of forensic accountant
1. Auditing skills – must be able to collect and verify information


2. Investigative knowledge and skills – surveillance, interviewing, and interrogation skills
3. Criminology – study of psychology of criminals is important because motives and incentives of criminals are important to understand
4. Accounting knowledge to analyze and interpret financial information is necessary to build a case
5. Legal knowledge – laws and court procedures to identify the types of evidence necessary to meet legal standards
6. Confidence – must be able to stand by your work unwaveringly
7. Communication skills to clearly convey results

FRAUD SCHEMES AND INVESTIGATIONS AMID THE COVID-19 PANDEMIC
Top 5 Fraud Schemes Currently Observed Due to the Coronavirus
1. Cyberfraud 
2. Fraud by Vendors and Sellers 
3. Payment Fraud 
4. Health Care Fraud 
5. Identity Theft 
The Fraud Triangle
· Three fraud risk factors: 



Internal Fraud Risks and Schemes:
· Corruption and kickbacks


· Asset misappropriation


· Financial statement fraud


External Fraud Schemes
· Third-party vendors submitting fraudulent invoices
· Cyber-related attacks
· Fraudsters posing as legitimate charitable organizations claiming to collect relief funds
Case Study:  The director of a non-profit organization opened the credit card statement and noticed that the balance was higher than she expected.  After reviewing the statement, she noticed some unexpected purchases from Target on the card assigned to the administrative assistant.  The director did not recall sending the administrative assistant to Target during the past several months.  The administrative assistant occasionally ran errands for the director but his primary responsibilities included opening the mail, collecting contributions, and preparing the bank deposit slips for the director to deposit.  The administrative assistant also recorded all of the financial transactions to the general ledger system and prepared the monthly reports for the director.  The director did not regularly review the checkbook or the credit card statements.  The director reviewed all of the statements from the past few months and did not see any other purchases out of the ordinary.  The director decided to flip through the binder containing checks for the non-profit.  The non-profit only used about 15 checks a month for regular expenses, so the director was surprised to see more than 10 check stubs marked “void” in the past few months.  The director made a list of the check numbers marked “void” and cross-referenced the list with the list of cleared checks on the bank statement.  All of the checks marked void were actually written out to the administrative assistant as the payee with the director’s name forged.  The director realized that the administrative assistant had been embezzling funds from the non-profit.  Brainstorm answers to the following questions:
1. What clue led the director to the possible fraud?


2. When reviewing the checkbook, what might indicate stolen funds?  Are there additional documents that might be helpful?



3. How did the nonprofit provide the opportunity for the administrative assistant to steal from the organization?



4. What steps could the organization take to prevent future cases of embezzlement?






